§123.21

§123.21 What is a mitigation measure?

A mitigation measure is something
done for the purpose of protecting real
and personal property against disaster
related damage. You may implement
mitigation measures after a disaster
occurs (post-disaster) to protect
against recurring disaster related dam-
age, or before a disaster occurs (pre-
disaster) to protect against future dis-
aster related damage. Examples of
mitigation measures include building
retaining walls, sea walls, grading and
contouring land, elevating flood prone
structures, relocating utilities, or ret-
rofitting structures to protect against
high  winds, earthquakes, flood,
wildfires, or other physical disasters.
Section 123.107 specifically addresses
post-disaster mitigation for home dis-
aster loans, and §123.204 specifically ad-
dresses post-disaster mitigation for
businesses. Sections 123.400 through
123.412 specifically address pre-disaster
mitigation.

[67 FR 62337, Oct. 7, 2002]

Subpart B—Home Disaster Loans

§123.100 Am 1 eligible to apply for a
home disaster loan?

(@) You are eligible to apply for a
home disaster loan if you:

(1) Own and occupy your primary res-
idence and have suffered a physical loss
to your primary residence, personal
property, or both; or

(2) Do not own your primary resi-
dence, but have suffered a physical loss
to your personal property. Family
members sharing a residence are eligi-
ble if they are not dependents of the
owners of the residence.

(b) Losses may be claimed only by
the owners of the property at the time
of the disaster, and all such losses will
be verified by SBA. SBA will consider
beneficial ownership as well as legal
title (for real or personal property) in
determining who suffered the loss.

§123.101 When am | not eligible for a
home disaster loan?

You are not eligible for a home dis-
aster loan if:

(a) You have been convicted, during
the past year, of a felony during and in
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connection with a riot or civil disorder
or other declared disaster;

(b) You acquired voluntarily more
than a 50 percent ownership interest in
the damaged property after the dis-
aster, and no contract of sale existed at
the time of the disaster;

(c) Your damaged property can be re-
paired or replaced with the proceeds of
insurance, gifts or other compensation,
including condemnation awards (with
one exception), these amounts must ei-
ther be deducted from the amount of
the claimed losses or, if received after
SBA has approved and disbursed a loan,
must be paid to SBA as principal pay-
ments on your loan. You must notify
SBA of any such recoveries collected
after receiving an SBA disaster loan.
The one exception applies to amounts
received under the Individuals and
Household Program of the Federal
Emergency Management Agency solely
to meet an emergency need pending
processing of an SBA loan. In such an
event, you must repay the financial as-
sistance with SBA loan proceeds if it
was used for purposes also eligible for
an SBA loan;

(d) SBA determines that you assumed
the risk (for example, by not maintain-
ing flood insurance as required by an
earlier SBA disaster loan when the cur-
rent loss is also due to flood);

(e) Your damaged property is a sec-
ondary home (although if you rented
the property out before the disaster
and the property would not constitute
a ‘“‘residence’ under the provisions of
Section 280A of the Internal Revenue
Code (26 U.S.C. 280A), you may be eligi-
ble for a physical disaster business
loan);

(f) Your damaged property is the type
of vehicle normally used for rec-
reational purposes, such as
motorhomes, aircraft, and boats;

(9) Your damaged property consists
of cash or securities;

(h) The replacement value of your
damaged personal property is extraor-
dinarily high and not easily verified,
such as the value of antiques,
artworks, or hobby collections;

(i) You or other principal owners of
the damaged property are presently in-
carcerated, or on probation or parole
following conviction for a serious
criminal offense;
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(J) Your only interest in the damaged
property is in the form of a security in-
terest, mortgage, or deed of trust;

(k) The damaged building, including
contents, was newly constructed or
substantially improved on or after Feb-
ruary 9, 1989, and (without a significant
business justification) is located sea-
ward of mean high tide or entirely in
or over water; or

(I) You voluntarily decide to relocate
outside the business area in which the
disaster has occurred, and there are no
special or unusual circumstances lead-
ing to your decision (business area
means the municipality which provides
general governmental services to your
damaged home or, if not located in a
municipality, the county or equivalent
political entity in which your damaged
home is located).

[61 FR 3304, Jan. 31, 1996, as amended at 67
FR 64519, Oct. 21, 2002]

§123.102 What circumstances would
justify my relocating?

SBA may approve a loan if you in-
tend to relocate outside the business
area in which the disaster has occurred
if your relocation is caused by such
special or unusual circumstances as:

(a) Demonstrable risk that the busi-
ness area will suffer future disasters;

(b) A change in employment status
(such as loss of job, transfer, lack of
adequate job opportunities within the
business area or scheduled retirement
within 18 months after the disaster oc-

curs);
(c) Medical reasons; or
(d) Special family considerations

which necessitate a move outside of
the business area.

§123.103 What happens if | am forced
to move from my home?

If you must relocate inside or outside
the business area because local au-
thorities will not allow you to repair
your damaged property, SBA considers
this to be a total loss and a mandatory
relocation. In this case, your loan
would be an amount that SBA con-
siders sufficient to replace your resi-
dence at your new location, plus funds
to cover losses of personal property and
eligible refinancing.

§123.105

§123.104 What interest rate will | pay
on my home disaster loan?

If you can obtain credit elsewhere,
your interest rate is set by a statutory
formula, but will not exceed 8 percent
per annum. If you cannot obtain credit
elsewhere, your interest rate is one-
half the statutory rate, but will not ex-
ceed 4 percent per annum. Credit else-
where means that, with your cash flow
and disposable assets, SBA believes you
could obtain financing from non-fed-
eral sources on reasonable terms. If
you cannot obtain credit elsewhere,
you also may be able to borrow from
SBA to refinance existing recorded
liens against your damaged real prop-
erty. Under prior legislation, some
SBA disaster loans had split interest
rates. On any such loan, repayments of
principal are applied first to that por-
tion of the loan with the lowest inter-
est rate.

§123.105 How much can | borrow with
a home disaster loan and what lim-
its apply on use of funds and repay-
ment terms?

(a) For all disasters occurring on or
after October 26, 1993, there are limits
on how much money you can borrow
for particular purposes:

(1) $40,000 for repair or replacement of
household and personal effects;

(2) $200,000 for repair or replacement
of a primary residence (including up-
grading in order to meet minimum
standards of safety and decency or cur-
rent building code requirements). Re-
pair or replacement of landscaping and/
or recreational facilities cannot exceed
$5,000;

(3) $200,000 for eligible refinancing
purposes; and

(4) 20 percent of the loan amount (not
including refinancing) up to a max-
imum of $48,000 for mitigation (see
§123.107).

(b) You may not use loan proceeds to
repay any debts on personal property,
secured or unsecured, unless you in-
curred those debts as a direct result of
the disaster.

(c) SBA determines the loan matu-
rity and repayment terms based on
your needs and your ability to pay.
Generally, you will pay equal monthly
installments of principal and interest,
beginning five months from the date of
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